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If there is any lesson to be drawn from the political turmoil of recent years, it is the indispensable need for a judiciary able to serve, in the words of Edmund Burke, as a "safe asylum" during times of crisis. 1 Federal judges have been increasingly entrusted with basic and vital questions regarding the structure of our society and its allocation of wealth and power, ranging from the admissions policy of a California medical school 2 and the landing rights of the Concorde, 3 to governmental funding for abortions 4 and possession of subpoenaed White House tape recordings. 5 No institution, of course-and least of all one composed of unelected officials who serve for life-can hope to resolve issues of such significance without frequently incurring the wrath of many members of the society. Displeasure with the outcome or trend of decisions provokes cries for replacing objectionable judges with others less irritating and more pliable. It is hardly surprising that the increased prominence of our courts in nearly every aspect of human endeavor coincides with a period of renewed agitation to place constraints on federal judges.
Two distinct lines of thought account for the renewed interest in the character of the bench. There is, first, the idea that because courts are part of our political structure and become involved in issues with profound political repercussions, they should be held politically accountable. This view is rarely stated, and indeed is more often disclaimed, 6 but I believe that it lurks dangerously beneath the surface.
7
Although the premise underlying this view may be partially correct, its 
7.
Only occasionally does this concern break through into the open, as it did in 1937 when President Roosevelt defended his Court-packing plan in these striking words: "We have reached the point as a nation where we must take action to save the Constitution from the court and the court from itself." N.Y. Times, Mar. 10, 1937, at 1, cols. 6-7 & 15, col. 3. Note also Roosevelt's famous "NOW" speech. Id., Mar. 5, 1937, at 1, cols. 6-7 (only with favorable Court can New Deal confront national problems "now").
like the Senate bill are fatally misguided and pose an ominous threat to the judicial independence so necessary to our form of government. The bill is unconstitutional, unnecessary, and, indeed, counterproductive. Impeachment was the only procedure the Framers allowed for judicial removal, and they deliberately made it unwieldy. Manifold protections against judicial aberrance, including informal peer influence, have already been molded into our system and make change unnecessary. Moreover, to allow any simpler process for judicial removal, even one under the control of judges themselves, would eviscerate the independence of the individuals on the bench and undermine the sense of collegiality so necessary to the work of federal judges. 14 
I. Judicial Independence and Its Critics

A. The Traditional View
When the American Bar Association's Special Committee on Standards of Judicial Conduct drafted the Code of Judicial Conduct, we decided, after careful consideration, to declare at the outset that "[a]n independent and honorable judiciary is indispensable to justice in our society."' u Before examining the constitutional and policy arguments about judicial tenure, it is important to recall why the independence 14 . This article will focus only on the role of federal judges. The concept behind the state judiciary differs dramatically from that which demanded the creation of the federal courts. This was apparent as early as 1789, when the First Congress decided to establish a federal judiciary beneath the Supreme Court mandated by the Constitution. See Act of Sept. 24, 1789, ch. 20, 1 Stat. 73. Madison argued that in many states the courts were "so dependent on State Legislatures," for their salaries and otherwise, that it would be unwise to leave the application of federal law exclusively to them. I ANNALS OF CONG. 844 Even today the state courts are more dependent than the federal judiciary on the good will of legislatures and political parties. Many state judges are popularly elected for limited terms. See, e.g., N.Y. CONsT. art. 6, § § 2, 6, 10, but all federal judges are appointed to serve during good behavior. It stands to reason, therefore,, that one cannot profitably compare the state and federal practices for removal of judges from office.
The case of California Superior Court Judge Alfred Gitelson, defeated in his bid for reelection shortly after he ordered busing to desegregate the Los Angeles public school system, is a striking example of how the state system of judicial selection entails an unavoidable loss of independence. Note Gitelson's own comments on the dangers to a judiciary able "'to preserve for all people their human rights,'" L.A. Times, Nov. 5, 1970, at I, col. 3 & 32, col. 5 and the editorial comment, Judicial Independence and Politics, in id., Nov. 10, 1970, § 2, at 6, cols. 1-2. For a survey of state practice for disciplining judges, see Comment, The Procedures of Judicial Discipline, 59 MARQ. L. REv. 190 (1976) , and, more particularly, Comment, Selection and Discipline of State Judges in Texas, 14 Hous. L. REv. 672 (1977) .
15. ABA CODE OF JUDICIAL CONDUCT Canon 1 (1976). This recollection is confirmed by
E. THODE, REPORTER'S NOTES TO CODE OF JUDICIAL CONDUCT 45 (1973).
of federal judges is such a fundamental postulate of our political system. Adjudication based on the noble precept "equal justice under law" requires impartiality, and impartiality demands freedom from political pressure. This is especially true under a written constitution, guaranteeing for the ages certain individual rights even against the democratically determined actions of the majority, and in our federal system of government, in which the federal courts are the ultimate guarantor of state observance of federal rights. 1 As Justice Frankfurter explained, "Courts are not representative bodies. They are not designed to be a good reflex of a democratic society."'
17
Our legal tradition emphasizes that an independent judiciary is most essential to the protection of democracy and of individual liberty "in dangerous times" when, as Judge William Cranch wrote, it "becomes the duty of the Judiciary calmly to poise the scales of justice, unmoved by the armed power, undisturbed by the clamor of the multitude."' 8 Yet our history has demonstrated the fragility of this independence; the "least dangerous branch"' 19 has often been the most vulnerable. The low standing of the Supreme Court during the Reconstruction era, when ideological opposition drove it into "ineffable contempt, ' 20 is but one example of how even the profound American reverence for the judiciary can be shaken by the pressures of convulsive times.
The independence of our judiciary has survived the popular outcry against its most famous-as well as its most infamous-decisions. But today we must ask whether the role of the courts in our society has so changed that the traditional notion of judicial independence has become outmoded.
B. The Contemporary Reconsideration
The courts have always adjudicated thorny issues in America, but until modern times the most well-known and controversial exercises 17. Dennis v. United States, 341 U.S. 494, 525 (1951) (concurring opinion). Frankfurter continued: "Their judgment is best informed, and therefore most dependable, within narrow limits. Their essential quality is detachment, founded on independence." Id.
18. See I C. WARREN, THE SUPREME COURT IN UNITED STATES HISTORY 303 (1926) (quoting dissenting opinion of Cranch, J., in unnamed case).
19. The original phrase came from Alexander Hamilton in THE FEDERALIST No. 78, at 522 (J. Cooke ed. 1961) ("the judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the constitution"), and was built into a theory of judicial restraint by the late Professor Bickel. See A. BICKEL, THE LEAST DANGEROUS BRANCH (1962) . 20. C. BowERs, THE TRAGIC ERA V (1929) . "[N]ever," records Bowers, "has that tribunal so often cringed before the clamor of the mob." Id.
of judicial power were negative actions limiting the scope of government. 2 In recent years, the judiciary has often been an accelerator of governmental activity rather than a brake. 681, 1979 propelled the courts into what may appear to be an unaccustomed regulatory and quasi-legislative role. 38 Both the pettiest details and the broadest concepts of government have come within the judicial ambit. Ideally, the modem judge should be, in the phrase describing Justice Brandeis, a master of both microscope and telescope. 39 Moreover, the judge of today cannot retain his earlier passive judicial role. The extraordinary complexity of modem litigation requires him, if his cases are not to linger for years, to exercise a crucial management function. And when the judge decides that relief is warranted, he must often command rather than merely prohibit. 40 The lawsuit does not simply clarify the law and allow the parties to order their affairs in accord with it; often the suit establishes "a complex, on-going regime" subjecting the parties-and even absentees-to continuing judicial oversight. 4 1 It is not enough for justice to be declared. The judge must assure that justice is done.
Together, these developments-the judge's more comprehensive role in defining the substance of the law, and his more intensive procedural role in implementing it-have confronted judges with novel bureaucratic and administrative functions, such as overseeing schools, 42 41. Chayes, supra note 37, at 1298. Professor Chayes is concerned about the new functions assumed by judges, but he concludes that the judiciary is well suited to its new role in public law litigation and that the assumption of that role is necessary to accomplish justice in an increasingly regulated society. Id. at 1307-16.
Senator Moynihan, in his recent Herbert H. Lehman Memorial Lecture, is not so sanguine:
But if the federal courts are going to make law (a legislative function) and enforce law (an executive function)-which is what Chayes's term "the public-law litigation model" implies-they are inevitably going to find themselves in conflict with the legislative and executive branches. In that conflict they will just as ineluctably be led to adopt the techniques of the other two branches in order to prevail in the ensuing conflict . . ... They will thus develop a "rigid, multilayered hierarchy of numerous officials" of their own. 45 presented a challenge by inmates of the new Manhattan Correctional Center to almost all of the facility's policies and practices down to the clothing requirement for inmates. 4 6 The opinion I wrote for a panel of the court touched on a dozen distinct issues-and many more contentions had already been resolved below.
These developments, of course, do not represent a completely new phenomenon. The evolution of substantive rules and rights is not surprising; since the end of the eighteenth century, judges have explicitly taken account of the social and economic ramifications of common law rules.
4 7 The principal procedural novelty is not the quality of a court's involvement in particular cases, but the vast increase in the quantity of cases demanding an active judicial role. 48 Formerly they were considered exceptional, but now they seem routine.
Yet, as the judiciary more frequently assumes functions ordinarily associated with the representative branches and bases its decisions on the same criteria used by those divisions, it is a natural tendency to treat and think of judges as political officials. Solicitor General Wade McCree has acutely observed: "[W]hen courts begin to make law wholesale, or if you will, act like legislatures, they quickly come under attack from many sources for their alleged usurpation of power as they appear to exceed the proper role perceived for them in our scheme of 43 government." 4 9 But despite the profound evolution in the role of the judiciary, its independence remains both essential and proper because that role continues to be a judicial one. In each important aspect of the litigation, traditional constraints continue to apply, even if in somewhat evolved form.
First, judges are not free to search out issues for resolution. If the rules of standing have lost much of their rigidity, courts are no less bound by the constitutional limitation of their jurisdiction to "cases or controversies." 50 Access to the federal courts has been made easier for those aggrieved-and access has been created by statute as well as by case law-but an issue is adjudicated only if and when presented by a litigant in a live controversy.
Second, judges are not free in deciding issues to give untrammelled effect to their personal preferences. Even on the most novel issues of law, the decision does not result from intuition or judicial idiosyncrasy. "We do not sit like a kadi under a tree," declared Justice Frankfurter, "dispensing justice according to considerations of individual expediency." 51 That the process of judicial decisionmaking is not idiosyncratic, of course, does not imply that it is mechanical. Assuming that "conscientious, able and independent men" are chosen for the bench, one must, in the words of Charles Evans Hughes, examine a judge's "bedrock of conviction as to what are conceived to be fundamental principles of government and social relations" to predict how he will decide.5 2 There are variations in judges' points of departure and processes of reasoning, but they are variations on a common theme. They arise in the fixed context of interpreting and implementing the commands of the Constitution, statutes, and precedents.
These first two limitations were eloquently captured by Benjamin Cardozo: "The judge, even when he is free, is still not wholly free. He is not to innovate at pleasure. He is not a knight-errant, roaming at 49 will in pursuit of his own ideal of beauty or of goodness. He is to draw his inspiration from consecrated principles."5 Third, although a decree issued by a judge may substantially affect persons not party to the litigation, 54 it is nevertheless formulated to remedy what has been adjudicated to be specific legal injury. When we grant relief to a party-even the most far-reaching and detailed injunctive relief-we do so because we are compelled to. To deny that relief would be to turn our backs on what our learning, our consideration, and our deepest convictions persuade us is a right under the law and the Constitution. In a real sense, we do what we must.
In this connection, it is important to remember the rationale of the most important case in American judicial history, Marbury v. Madison.5 There Chief Justice Marshall asserted the power of judicial review as a natural consequence of the judicial function-to relieve parties aggrieved under the law. Because a court must determine the application of the law to the particular case before it, he declared, "It is emphatically the province and duty of the judicial department to say what the law is." ' 6 And, when a practice of the executive or a statute of the legislature is in conflict with the command of the Constitution, it is clearly the latter that must be heeded. Unless the question of constitutionality has been committed to another branch, the judiciary must decide it, and it must then give full effect to that decision.
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Only the "considered judgment" ' s of the courts can guarantee our constitutional liberties, and only in an atmosphere of judicial independence can that judgment thrive. As we perceive an increasing breadth to our fundamental, affirmative rights, and so rely increasingly on the courts for their development and protection, the process does not become less judicial. And it is thus more crucial than ever that judicial independence be preserved. The commitment to the rule of law transcends the diversity in style and substance evident in judicial opinions; it is the principal justification for according judges their independence.
The decisions of such contemporary judges as Frank Johnson of Alabama, upholding against vitriolic opposition the rights of disad- 54. See 0. Fiss, supra note 40, at 14, 17 (beneficiaries of injunction may not be identifiable individuals, but social group; addressees may be anyone with actual notice of decree); Chayes, supra note 37, at 1284 (relief granted by judge in typical public law litigation has "widespread effects on persons not before the court"). vantaged minorities, 59 provide illustrations as impressive as any in history of the importance of independence. And the billboards that demanded the impeachment of Chief Justice Warren, together with the efforts to impeach Justice Douglas, warn us that the stature of the judiciary remains in constant danger. Nor have the onslaughts against the entire Supreme Court waned. The attempts during Reconstruction by Northern radicals to limit the Court's appellate jurisdiction 0 were echoed after the Brown case by the efforts of Southern conservatives to achieve the same goal. 6 ' Criticism is not only inevitable but healthy; we would not eliminate it even if we could. But the modern judge, no less than his predecessors, must act independently if he is to perform the function we demand of him, and he must feel secure that such action will not lead to his own downfall.
II. Protecting Judicial Independence: Security of Tenure
The question, then, is how the judge's independence may be protected. In principle, the answer is clear: the judge must be assured unequivocally that his legal decisions, no matter how unpopular, will not threaten his term of office and that the only indignity he may suffer for error is reversal. In short, he must be certain that disagreeable views will not lead to personal punishment. Judges should be removable only for the most serious offenses, and then only by an especially cautious procedure. It is essential to remember that provisions protecting judicial tenure were "not created for the benefit of the judges, but for the benefit of the judged." 6 2
A. The Constitutional Guarantees
The Framers of the Constitution were well aware of the encroachments on judicial independence that would surely follow if secure tenure were not fixed for the federal judiciary. Indeed, one of the grievances against George III listed in the Declaration of Independence was: "He has made Judges dependent on his Will alone, for the tenure of their offices, and the amount and payment of their salaries." Our Founding Fathers were determined that the judiciary of the new Republic would not be so feeble. In Article III of the new Constitution, therefore, they provided that the salaries of federal judges must not be diminished during their tenure and that they should continue in office "during good Behaviour." 6 3
The difficulty is that neither "good Behaviour" nor the procedure for determining its breach is anywhere explicitly defined in Article III-or, in fact, anywhere else in the Constitution. Article II, section 4, however, provides that "all Civil Officers of the United States, shall be removed from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and Misdemeanors." 64 It has long been settled that federal judges are "Civil Officers" within the meaning of this clause. 6 5 Indeed, judges have been removed by impeachment ever since the first decade of the nineteenth century.3 6 And yet it has often been argued, and with mounting vehemence in recent years, that impeachment is not the exclusive method for judicial removal. 67 The currency of this theory is surprising, to say the least, in view of the Supreme Court's statement in United States ex rel. Toth v. Quarles s in 1955 that Article III courts are "presided over by judges appointed for life, subject only to removal by impeachment." 6 9 But those who lack faith in the impeachment process argue that, since Article III does not explicitly refer to Article II's impeachment clause, there might be transgressions of the good behavior standard that do not rise to the level of impeachable offenses. 70 Raoul Berger contend, it is constitutionally permissible to establish a removal procedure other than impeachment for judges whose conduct falls in the substantive gap between "high Crimes and Misdemeanors" and violations of "good Behaviour." 7 '
The durability of this argument cannot be ascribed to any logical merit. The very absence of a removal provision in Article III indicates that the Framers must have implied a reference to the impeachment clauses and thereby intended that bad behavior be dealt with exclusively by impeachment. Otherwise, the silence of Article III would leave no restrictions whatsoever on the identity of the persons to whom Congress might delegate the power of removal. Even the President-or a lesser officer-under this interpretation might be authorized to remove a judge on a finding of malconduct.7 2 Of course, it is perfectly fitting for the President to remove his own executive subordinates without invoking the impeachment process-indeed, as the Myers 73 case
shows, his removal power over certain officials cannot be expunged.
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A simplified process may even be applied against the "legislative" judges whose very offices are created by Congress in the exercise of its general authority under Article 1.7 But if such procedures for removal (1 Pet.) 511, 546 (1828), clarifies the argument often cited by advocates of alternatives to impeachment that "courts can exercise jurisdiction to declare judicial conduct and other offices forfeit for misconduct or neglect of duty," Shartel, supra note 70, at 885. Professor Shartel's assertion was based on the fact that Attorney General Charles Lee advised the House of Representatives in 1796 that action against Judge George Turner might be taken by indictment or "information" as well as by impeachment. But Turner's judgeship was created by Congress's assertion of its Article I powers in the Organic Law of are appropriate for the judges in whom Article III vests the judicial power of the United States, then the independence of this entirely different class of officers is a snare and a delusion.
The logical flaws in Berger's gap theory run deeper. Article II allows the cumbersome tool of impeachment to be wielded against judges, but only as to those who have committed the most serious treachery or corruption. Moreover, Article I limits the procedures and consequences of impeachment; only the House may impeach, only the Senate by a two-thirds vote may convict, 76 and the sole penalties are removal and disqualification from office. How, then, can one reasonably contend that those precise penalties may be imposed for a lesser offense, and by a lesser tribunal acting under a less stringent procedure?
Confronted by the possibility of this anomaly, the proponents of easy judicial removal are forced to contend that Article III contemplated the development of alternatives to impeachment not only for actions falling in the perceived gap between "good Behaviour" and "high Crimes and Misdemeanors," but for all transgressions against the "good Behaviour" standard-including impeachable offenses. In thus attempting to rescue their hypothesis, however, the gap theorists only compound their troublesome dilemma. 77 They are driven to the proposition that the impeachment process may be ignored altogether in removing federal judges. But how, one wonders, can they ignore two hundred years of history? They will have difficulty explaining Alexander Hamilton's statement that trial for removal from office on the grave charges specified by the impeachment clauses must be held before 76. The fact that Article I gave the Houses of Congress the sole powers to impeach and to try impeachments, when other options such as trial by the Supreme Court were considered and rejected, see Otis, supra note 72, at 29-30 & nn.12-13, vitiates the argument sometimes made that the impeachment clauses were meant as limitations only on Congress, see R. BERGER, supra note 70, at 153-54; Otis, supra note 72, at 21-32; Shartel, supra note 70, at 894 (Congress has "a concurrent, not an exclusive, power of removal"). Rather, the power of removal was deliberately granted to the legislature in its historic role as the great and solemn public tribunal of the nation. See THE FEDERALIST No. 65, supra note 19, at 440-41.
77. Otis, supra note 72, at 33-34.
the Senate, because of "[t]he awful discretion, which a court of impeachments must necessarily have, to doom to honor or to infamy the most confidential and the most distinguished characters of the community." 7 8 And they will have problems in accounting for the nine impeachments of judges that have already occurred. The Jeffersonian Congress, so eager to remove Federalists from the bench, wasted much effort in the cases of John Pickering and Samuel Chase 9 if, instead of twice running the gantlet of impeachment, it might have utilized a more streamlined and far simpler procedure to accomplish the same result.
Led by Berger, the gap theorists have reached across the ocean in an attempt to bolster their position. Judicial offices were gTanted in England by royal letters patent, Berger points out, and good behavior was a condition of the tenure. 8 0 Breach of such a condition resulted in forfeiture of the office, and the judicial writ of scire facias was then available to repeal the patent. 8 ' English judges were therefore subject to judicial removal. Since the constitutional draftsmen chose the same substantive term-"good Behaviour"-in limiting the tenure of Article III judges, and since they employed "a common law term of ascertainable meaning, with no indication that they were employing it in a new and different sense," Berger concludes that they implicitly adopted the judicial enforcement machinery that traditionally went along with it.
The most daring aspect of this argument is Berger's hypothesis that by adopting the substantive standard of good behavior the Framers implied the availability of a particular procedural device, scire facias. But the Framers never felt the need to mention scire facias in their debates or to refer to it in the Constitution itself. Berger thus bears the burden of proving that they believed the writ was so inextricably intertwined with judicial tenure during good behavior that its use was implicit in all they did. It is a burden he cannot carry.
Indeed, Berger himself recognizes the first gaping hole in his armor: the fact that "there is no English case wherein a judge comparable to a federal judge was removed in a judicial proceeding." 8 1 3 But, he responds, the scire facias procedure was clearly used to oust other of- ficers who enjoyed good behavior tenure, and the fact "that there is no precise precedent for application of that procedure to judges" should be held of little account, for the keystone of the common law is the extension of consistent principles when analogous circumstances arise. 8 4 "Impeccable conduct, not atrophy of process," he suggests, may explain the absence of any attempts to remove an English judge by scire facias in over two and a half centuries.
The suggestion is rather surprising in light of the assertion by Thomas Denman, later a well-known Lord Justice and one of the barristers quoted by Berger to prove the availability of scire facias for judicial removal, 8 6 that "[t]he misconduct of Judges had frequently come under the consideration of Parliament." 8 7 Moreover, judges cannot, as Berger posits, 88 be easily analogized to inferior officers. A simple removal procedure is appropriate for such officers because it is not necessary that they have the independence expected of judges; indeed, it is more often essential that such inferior officers be accountable to their superiors and to the public. 8 9 Furthermore, all conceptions of judicial hierarchy would be toppled if the tenure of any judge could be ended by any other judge issuing a writ, an unavoidable result if a judge's tenure were terminable by a finding of bad behavior in a scire facias proceeding. It is not surprising, then, that Berger's evidence does not prove his assertion that scire facias, though never used for the purpose, was available to remove English judges. He cites three cases of judges who claimed that their offices could be forfeited by scire facias proceedings. 9 0 But all three made the argument only because they were then fending off removal by another procedure that, they attempted to demonstrate, was improper. It is weak evidence indeed that a judge endangered in one forum pleads that another one is appropriate. 9 that the commission of a colonial judge mistakenly appointed during good behavior "cannot be revoked without misbehaviour." That Ryder and Murray said "revoked" rather than "impeached" is significant, Berger argues, and "it is highly improbable that they confused 'misbehavior,' the classic scire facias formula, with impeachment, which proceeds for 'high crimes and misdemeanors.' ",92 This argument assumes the very point Berger is trying to prove: that the substantive standard of good behavior carried with it the procedural implication of scire facias. And the argument is mystifying as well. No one contends that impeachment was the only method for ousting a miscreant judge in England, for in 1700 the Act of Settlement 93 had explicitly provided for removal by the Grown upon the address of both Houses of Parliament. Impeachment, as Berger shows, could only be predicated on a claim of a serious offense. See R. BERGER, supra note 70, at 53-78. Berger argues that removal upon address, by contrast, was not conditioned on misbehavior; the provision for address was thus a qualification, rather than a consequence of the good behavior tenure. See id. at 151 n.131.
If Berger were correct it would follow that the good behavior standard was implicitly understood to relate to a common law removal procedure, presumably that of scire facias. But this does not seem to be the most persuasive interpretation of the statute, at least not that which prevailed by the middle of the eighteenth century. In 1760 Parliament repeated the provisions of the Act of Settlement in a new statute, 1 Geo. 3, c. 23 (1760), designed to ensure the continuance of judicial tenure despite the demise of the monarch. The elaborate preamble to that statute enumerated the benefits incident upon "the Independency and Uprightness of Judges" with the consequent desirability of making "further Provision for continuing Judges in the Enjoyment of their Offices during their good Behaviour." Neither judicial "independency" nor good behavior tenure could be regarded as more than hollow and pious hopes if a judge could be removed at any time at the whim of Crown and Parliament. Berger's attempt to invoke the 1760 statute in aid of his construction of the Act of Settlement, see R. BERGER, supra note 70, at 151 n.131, thus backfires. His argument is based on the clause of the later statute that read "Provided always . . . That it may be lawful for his Majesty . . . to remove any Judge or Judges upon the Address of both Houses of Parliament." 1 Geo. 3, c. 23, § 2 (1760). But "provided always" was standard language in that period for statutory provisos and indicated not an exception but a further elucidation, see, e.g., id. c. 7, § § 8, 17, 25, 26, 34,
The most Berger can demonstrate is that there was total confusion in England as to the practices available for judicial removal. One example is Lord Chancellor Erskine's statement in the House of Lords in 1806 opposing the use of address to remove an Irish judge. Would it not be wiser, he asked, "to let the guilt or innocence of the honourable judge be decided by a jury upon a scire facias to repeal the patent by which he held his office?" 9 5 Berger excises the words "by a jury" in reporting this statement 9 6 because they indicate Erskine's confusion about the nature of scire facias. The writ was issuable in a civil proceeding, but, as Erskine's complete speech makes clear, he was discussing the procedures employed in a criminal trial under the "penal law. ' 9 7 Indeed, the entire debate demonstrates that their Lordships were uncertain about the most basic mechanics of removing a judge. 9 8
Even the most eminent students of English constitutional law have not been able to avoid this uncertainty. Berger relies heavily on his reading of the great constitutional historian W.S. Holdsworth. 99 Not surprisingly, though, he does not quote Holdsworth, for that would undermine his case. Holdsworth merely wrote that judges "may, it is said," be removed by several procedures other than address: "either by scire facias . . . , criminal information, or impeachment, or by the exercise of the inquisitorial and judicial jurisdiction vested in the House of Lords."' 0 0 Holdsworth's qualified statement of this view indicates that he was not vouching for its truth-and with good reason. and the phrase "any Judge" indicates only that any judge was subject to removal by address, not that judges could be removed by address for any reason.
Later codifications, too, indicate that, whatever had been the intention of the 1701 Parliament, its successors did not believe that it had intended to allow a common law removal procedure. Thus, the Supreme Court of Judicature (Consolidation) Act, 1925, 15 & 16 Geo. 5, c. 49, § 12(l), provided that judges of the High Court "shall hold their offices during good behaviour subject to a power of removal . . . on an address presented to His Majesty by both Houses of Parliament." Two English authorities (one an Attorney General) have interpreted this clause as providing that a High Court judge "is only Holdsworth's caution is well founded, for other eminent scholars appear to differ on the point.1 0 3 Most, however, seem to believe that the Act of Settlement did not allow judicial removal by scire facias. Berger's assertion to the contrary is based on a highly selective reading of the texts. It seems unlikely, then, that at the time of our Constitutional Convention an English judge comparable to a federal judge could have been removed by scire facias proceedings. That English judges themselves, as well as modern scholars, have been confounded by the entire subject of judicial removal is convincing evidence that the Framers did not silently imply the availability of that unused, unmentioned procedure when they adopted the simple words "good Behaviour."
Berger's fallback position is that, whatever procedural remedies the good behavior standard implied in England, the standard clearly did not draw the same demarcation as the "high Crimes and Misdemeanors" test that had long been used for impeachment. Thus, he contends, by use of two terms of art the Framers indicated that judges could be removed in certain cases in which impeachment would not lie; it must therefore be possible to create an alternative removal procedure.
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Once more, however, Berger is forced to concede the weakness in his own position, for he admits that "[t]he early law does not define 'misbehavior' in so many words."'1 0 Indeed, he presents weighty evidence that "'[m]isdemean' and 'misbehave' were sometimes interchangeable terms." 1 07 Nevertheless, he argues, the fact that the terms might have been interchangeable "for purposes of forfeiture" does not indicate that they were equivalents "for purposes of impeachment." 1 0 8 English impeachments, he points out, were never grounded on breaches of good behavior but only on "high treason" or "high crimes and misdemeanors." 100 But since "misbehavior" and "misdemeanor" were often used synonymously, Berger bears the onus of proving that the Framers regarded it as clear that the substantive "good Behaviour" standard must refer to a removal procedure other than impeachment. Not only does he fail once more to carry his burden, but the evidence points unmistakably in the opposite direction. The Framers believed that the tenure of judges should be established in terms of good behavior and the remedy for a breach should be impeachment. In an essay published in 1776 and distributed widely in the South, 1 10 John Adams, a prominent lawyer, declared: "The judges . . .should hold estates for life in their offices; or, in other words, their commissions should be during good behavior.... For misbehavior, the grand inquest of the colony, the house of representatives, should impeach them before the governor and council . . . " 111 Similarly, the constitution drafted for Massachusetts two years later would have vested in the state house of representatives "the power of impeaching all officers of the State for malconduct in their respective offices. ' ""1 2 When the citizens of Essex County met to consider the proposed constitution, they declared, in rejecting it and in formulating the principles properly governing the judicial power, that all judicial officers should "be removable only for misbehaviour. Let the senate be the judge of that misbehaviour, on impeachment of the house.""- 114 Therefore, it is clearly incorrect to argue that in adopting that substantive standard, the Framers must have had in mind a removal procedure other than impeachment.
The American draftsmen were not concerned with whether tenure during good behavior had taken on a technical meaning in England, where an offense could be sufficient for simple removal by address and yet not sufficiently grave to invoke the severe additional penalties of impeachment."5 Judicial tenure during good behavior was widely adopted in America not because it indicated the possibilities of unspoken methods of removal but, as the Adams statement" 6 demonstrates, because it was this formulation that had guaranteed English judges life tenure since the beginning of the century. Denial to the colonies of the benefits of an independent judiciary enjoyed in England was one of the grievances that led to the Revolution."
17 It was thus only natural that the constitutions of the new republic borrowed the description of tenure from the mother country. Nor is it surprising that, from the beginning of their deliberations, the delegates to the federal Constitutional Convention assumed that federal judges should sit during good behavior. Indeed, in its only substantial debate on the question of judicial tenure, the Convention manifested an unmistakable intention to make judicial removal even more difficult than in England.1 l s The Framers never explicitly dis-114. See THE FEDERALIST No. 79 (A. Hamilton) (discussing impeachment procedure in New York constitution); Ziskind, supra note 14, at 139-44 (discussing early Delaware, New York, North Carolina, and Virginia constitutions).
The English distinction is demonstrated by Burke, who is partially quoted in R.
BERGER, supra note 70, at 151 n.132:
We may, when we see cause of complaint, administer a remedy; it is in our choice by an address to remove an improper judge, by impeachment before the peers to pursue to destruction a corrupt judge, or by bill to assert, to explain, to enforce, or to reform the law, just as the occasion and necessity of the case shall guide us.
SPEECHES OF EDMUND BURKE 80-8(London 1816) (from speech in House of Commons on powers of juries in prosecutions for libels).
116. See p. 699 supra. Similarly, Hamilton wrote: "The standard of good behaviour for the continuance in office of the judicial magistracy is certainly one of the most valuable of the modern improvements in the practice of government." THE FEDERALIST No. 78, supra note 19, at 522; see Note, suPra note 74, at 718.
117. See pp. 690-91 suPra. 118. John Dickinson of Pennsylvania moved to amend the judiciary article to provide for removal of federal judges, in effect, by joint address, but he encountered vigorous opposition. That such a procedure would be more dangerous in the United States than in England was asserted by John Rutledge and James Wilson, the former because the Supreme Court would be called on to judge between the United States and the particular states, the latter because the House of Lords and the House of Commons would be less
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Judicial Independence cussed how breaches of good behavior were to be determined, but the explanation by Gouverneur Morris erases doubt that impeachment was the intended remedy:
Misbehaviour is not a term known in our law; the idea is expressed by the word misdemeanor; which word is in the clause respecting impeachments. Taking, therefore, the two together, and speaking plain old English, the Constitution says: "The judges shall hold their offices so long as they demean themselves well; but if they shall misdemean, if they shall, on impeachment, be convicted of misdemeanor, they shall be removed."" u 9
Berger's answer to this striking quotation is that Morris was incorrect in claiming that the term misbehavior was unknown to the American law, because two of the early state constitutions expressly made misbehavior triable. 120 The response is inadequate for two reasons. Whether Morris was correct in describing the prior status of American law is irrelevant. Morris's statement is highly significant because, as the most important member of the Committee on Style and Revision, 121 he is generally regarded as having had the last word on the choice of language in the Constitution. No one else was as qualified to define precisely the meaning and interrelation of its clauses.
Moreover, the Morris statement confirms Berger's mistake in assuming that the Framers ascribed a well-defined technical meaning to the standard "good behavior," under which it was clearly possible for an offense to be cause for removal even without crossing into the narrow region of impeachable transgressions. Good behavior was chosen simply to give judges secure tenure; 122 123. Berger points out that the Framers decided to specify the causes for impeachment with a narrow and technical phrase, "high crimes and Misdemeanors," rather than with a more general term resembling "misbehavior," because they feared the latter would be too vague. Thus, he contends, it is clear that they believed the "good behavior" language to allow removal of judges on grounds broader than the strict classification of impeachable offenses. R. BERGER, supra note 70, at 163-65. But this reasoning backfires against Berger. It seems clear that the use of "good behavior" in Article III was meant to protect tenure, not to categorize grounds for removal. When the Framers did confront the removal question, they insisted on using a phrase of well-defined scope because, as Madison argued, a Certainly this was understood when ratification of the new charter was debated. Indeed, opponents of the Constitution argued as a reason for rejection that it allowed no alternative to impeachment for the removal of federal judges.' 24 Alexander Hamilton offered a different assessment of the value of the impeachment and conviction clauses, but not a different reading. " [Judges] are liable to be impeached for malconduct by the house of representatives, and tried by the senate," he wrote in The Federalist. "This is the only provision on the point, which is consistent with the necessary independence of the judicial character .... ,, 125 It is enlightening, moreover, to scrutinize the proceedings of the First Congress on removal of executive officers and on the first Judiciary Act. 120 That great statute, which gave flesh to the skeletal structure of our nation's courts as established by the Constitution, was discussed in depth by Congress. 127 The common assumptions under-"vague . . . term will be equivalent to a tenure during pleasure of the Senate." 2 THE . Berger quotes several statements from congressional debate to the effect that impeachment is the exclusive means to remove judges. He dismisses them as "broad dicta," however, since they were made in a debate over presidential power to remove executive officers and in refutation of the argument that the power to appoint is the power to remove. See R. BERGER, supra note 70, at 147-50. Even if somewhat tangential to the issue debated, however, such unambiguous statements as that of Abraham Baldwin, who had been a delegate to the Constitutional Convention, cannot be so easily dismissed: "The judges are appointed by the President, by and with the advice and consent of the Senate; but they are only removable by impeachment." 1 ANNALS OF CONG. 579 (Gales & Seaton eds. 1789).
RECORDS OF THE FEDERAL CONVENTION
127. See I ANNALS OF CONG. 47-51 (Gale & Seaton eds. 1789). This is in marked contrast to the Act of Apr. 30, 1790, ch. 9, § 21, 1 Stat. 112, cited by Berger to show that the First Congress believed judges could be removed without impeachment, see R. BERGER, supra note 70, at 150. That statute prescribed punishment for a judge who accepts a bribe, as well as for the person offering it, and also declared that persons convicted "shall forever be disqualified to hold any office of honour, trust or profit under the United States." But it appears from the congressional debates on the act that there was no mention in either House of the bribery penalties, constituting a brief portion of a long statute aimed at punishing crimes against the United States. Discussion focused rather on a section allowing dissection of the bodies of malefactors. lying the debates of 1789, in which many of the Framers participated, are persuasive evidence of the intentions of the Convention of 1789. 128 Not surprisingly, we find that the congressmen "agreed that judges with good behavior tenure could only be removed by impeachment."' 2 0
B. Secure Tenure Evaluated
Both logic and history, then, compel the conclusion that the Constitution intended impeachment to be the only permissible procedure for judicial removal. Furthermore, the architects of the Constitution stood on solid ground as a matter of policy. Neither the standards nor the procedure for removing judges may be cut too fine. We must tolerate some judges without whom the system would be better off, because the dangers are greater on the side of an overly potent removal power. The possibility of judicial removal for vague grounds of dissatisfaction would create a dragnet that would inevitably sweep into its grasp the maverick, the dissenter, the innovator, the reformer-in a word, the unpopular. Even apparently innocent attempts to rid the bench of its disabled members-those suffering from senility, drunkenness, mental instability, or other unfortunate "status" defects-may mask something more sinister. A provision allowing removal on grounds of disability, wrote Hamilton, "would be more liable to abuse Another early statute often cited to show that impeachment was not intended as the exclusive means of removing judges was passed during the Jefferson Administration. In the closing days of the Adams Administration, Congress created a set of circuit courts to be presided over by newly appointed judges. See Act of Feb. 13, 1801, ch. 4, § 7, 2 Stat. 89. The following year, the Jeffersonian Congress removed the thorn of these Federalist "midnight judges," see 2 A. BEVERIDGE, THE LIFE OF JOHN MARSHALL 561-62 (1916) , by the simple expedient of eliminating their offices and providing instead that the circuit courts would consist of one Supreme Court justice and the district judge of the district in which the circuit court was sitting, see Act of Apr. 29, 1802, ch. 31, § 4, 2 Stat. 156. The constitutionality of the statute was never judicially tested. Moreover, from Professor Kurland's account of the incident, it is clear that the bill's proponents made no attempt to link the removal of an entire category of judges to the good behavior standard. See Kurland, subra note 62, at 670-78. The statute, therefore, does not demonstrate objective constitutional interpretation, but merely the Jeffersonian hostility to the federal judiciary that marked the first decade of the nineteenth century. An attempt to fix the boundary between the region of ability and inability would much oftener give rise to personal, or party attachments and hostilities, than advance the interests of justice, or the public good. And instances of absolute imbecility would be too rare to justify the introduction of so dangerous a provision.
1
These words are a striking reminder that judgments of inability involve a crucial subjective element.
Despite this caution, many have argued from the Jeffersonian era to this day that judicial removal should be made easier, because of the frustrations encountered in impeachment proceduresY 1 2 Jefferson himself, thwarted in an attempt to secure the removal of Justice Chase, called impeachment "a bungling way of removing judges,"' 33 and "not even a scare-crow"3 4 -even as he conceded that the Constitution forbade other measures. 135 Lord Bryce, one of our most acute observers from overseas, commented that impeachment is the heaviest piece of artillery in the congressional arsenal, but because it is so heavy it is unfit for ordinary use. It is like a hundred-ton gun which needs complex machinery to bring it into position, an enormous charge of powder to fire it, and a large mark to aim at.' 3 6
The simple response to these complaints is that they prove that the constitutional draftsmen performed their task well, for they intended that the removal process not be easily invoked. Impeachment was meant to be a drastic remedy, essential but dangerous, to be used only in imperative cases.
Even the clearest words, however, do not provide impregnable protection. The Framers may have anticipated that resourceful legislators would seek to evade the constitutional standard. Indeed, Congress has at times distorted the "high Crimes and Misdemeanors" language in judicial impeachments. Such incidents, though, are not examples of legitimate constitutional interpretation, but of the dangers inherent in a legal process in which any indictment or conviction is decided by a political body. Thus, in 1804, the Jeffersonians, encouraged by their success in removing District Judge John Pickering on charges that included his " 'being a man of loose morals and intemperate habits,' "137 sought bigger quarry and impeached the irascible Justice Samuel Chase. Impeachment, proclaimed William Giles of Virginia, the Jeffersonian leader in the Senate, "'is nothing more than an enquiry, by the two Houses of Congress, whether the office of any public man might not be better filled by another.' "138 A majority in the Senate voted to remove Chase, but not the two-thirds necessary for conviction. "For the first time since Jefferson's election," Albert Beveridge wrote in his distinguished biography of Marshall, "the National Judiciary was, for a period, rendered independent."' 139 But attempts to gloss over the "high Crimes and Misdemeanors" standard did not end there. In 1830, District Judge James H. Peck of Missouri was impeached because the House found one of his contempt orders "unjust, oppressive and arbitrary.' 140 In this decade a prominent member of Congress claimed, in proposing action against Justice Douglas, that "an impeachable offense is whatever a majority of the House of Representatives considers [it] to be at a given moment in history."' 41 The threat to judicial independence created by such a position more than answers the argument that the Framers chose an overly rigid impeachment mechanism. Impeachment, moreover, has not been an idle threat. Fifty-five judges have been charged on the floor of the House with impeachable offenses, nine have been impeached, and four convicted; more than a score have resigned rather than risk trial and exposure.
142 And yet, it is reassuring to note that Congress has found such action justified with increasing rarity. No judges have been impeached since 1936.
III. Protection Against Judicial Aberrance-Formal and Informal
If impeachment is designed for occasional use only, there must be some other means of ensuring that judges do not abuse their trust. The judge who has committed a crime, whether before or after he dons the judicial ermine, is not the problem; he, like other criminals, may be indicted and convicted, in our courts, and thereafter removed from the bench. The cases of Judges Kerner and Manton show that judges, as well as other criminals, may be incarcerated. ' 3 "Protection of tenure," the Seventh Circuit Court of Appeals said in the Kerner case, "is not a license to commit crime. . ... , 44 Because a judge is not a criminal does not, of course, qualify him for the bench. There are ample protections, however, in our system against the unfit judge, and they accomplish their purpose without transcursing the independence of the judiciary.
The first operates before the judge ever assumes the federal bench. For decades federal judges have been required to pass the extraordinarily thorough clearance procedures of the Justice Department, its investigating arm the FBI, and the organized bar, as well as the close scrutiny of the Senate. 45 The chances of a venal person becoming a 141. 116 CONG. REc. 11,913 (1970) (remarks of Rep. Ford). Similar sentiments were put forth in the trial following the impeachment of Justice Chase. Senator Giles, leader of the Jeffersonian faction, told Senator Plumer:" '"We have authority to remove a judge, if he is disagreeable in his office, or wrongheaded, and opposed to the administration though not corrupt in conduct,'" See L. BAKER, supra note 139, at 424 (quoting Sen. Giles). Interestingly enough, when Senator Giles became annoyed at how time-consuming impeachment was, he came to favor the idea of amending the Constitution to have judges removable by the President "on the application of 145. As a measure of how the confirmation process has become more intensive, it is interesting to note the statement read by Felix Frankfurter when he appeared before the federal judge are slim indeed. After all, the ability, the habits, and the honesty of those selected are generally well known to their peers, whose views the bar committees and the FBI always seek.
If a prospect for the federal bench passes the "strict scrutiny" to which he is subjected, he does not, of course, become free from restraints. The most important of these is one to which I have already referred:1 46 the responsibility to decide cases according to the law by adhering to the principles laid down by Constitution, statutes, and precedent. Among the limitations the judge discovers are those he must place on his own role: he must act impartially-indeed, he must disqualify himself if even the appearance of justice would suffer by his sitting on a case -47 -and he cannot reach out like a legislator to resolve pressing social issues. 148 These restraints are, in the first instance, selfimposed, but they are powerful nonetheless for the overwhelming majority of judges who have no desire to abuse their power or make unprincipled decisions.
To ensure that the individual judge has heeded those restraints in good faith and has fully considered the "consecrated principles"' 49 of law, appellate review is available as a corrective process. Those who call for a regime of judicial discipline, however, argue that appellate review is not adequate to the task because of the powerful strategic position occupied by trial judges. The appellate process, though, is hardly a toothless animal; it is able to excise not only error but also bias, impropriety, irrationality, and abuse of discretion. 150 The celebrated Reserve Mining'' case is but one illustration of this fact. The
Senate Judiciary Committee after his nomination for the Supreme Court in 1939: I, of course, do not wish to testify in support of my nomination. Except only in one instance, involving a charge concerning an official act of an Attorney General, the entire history of this committee and of the court does not disclose that a nominee to the Supreme Court has appeared and testified before the Judiciary Committee. While I believe that a nominee's record should be thoroughly scrutinized by this committee, I hope you will not think it presumptuous on my part to suggest that neither such examination nor the best interests of the Supreme Court will be helped by the personal participation of the nominee himself. N.Y. Times, Jan. Eighth Circuit found that the district judge had "shed the robe of the judge and . . . assumed the mantle of the advocate," thereby demonstrating "great bias" and "substantial disregard for the mandate of this court. 1 52 The appellate court remanded the case to the district court and ordered that it be retried before a different judge. And this, significantly, occurred in a complex environmental case-precisely the kind that has engendered particular anxiety on the part of Congress and the public over the sweep of judicial decisionmaking.
But what if the perverse or inadequate judge is himself an appellate judge? Who will guard the guardians? It is because of this concern, of course, that appellate decisions are made collectively. No opinion, whether idiosyncratic or exquisitely sculpted from crystalline premises, can become law without the agreement of at least half the author's colleagues.
The federal legislature, it is important to note, is not hierarchical, and the executive is not collective at the top. Only the judiciary, which because of its independence provides its own corrective mechanism, protects against its own errors by both hierarchical structures and collective decisionmaking. These are effective mechanisms, designed only to correct, not to punish: they act only against judge's opinions and decisions, and not against him personally.
But what if the judge's inadequate performance is more than occasional? A judge who falls significantly behind in his work is coaxedand usually effectively-to keep up. If he is not incompetent but merely exhausted, not lazy but simply overworked, a brief respite can be arranged by his colleagues and may prove sufficient. The Circuit Judicial Councils are not without powers. They may reassign recalcitrant judges and may order them to eliminate their backlogs before taking on any new cases. 153 But such open activism is rarely necessary. Few judges are willing to risk public attention by persistently rejecting their colleagues' overtures.
If the disability is permanent, the judge will often recognize it and retire. If he does not, his fellow judges may-unless he is a Supreme Court justice-invoke 28 U.S.C. § 372(b) by certifying the judge's disability to the President and authorizing him to appoint an extra judge. 15 4 This statute, it should be noted, was framed with sedulous regard for constitutional limitations. It does not act against the judge; it does not attempt to remove or discipline him. It fulfills one entirely proper purpose: to ensure that the bench has its full complement of able members so that it may administer justice properly.
Invocation of section 372(b) is rarely needed, however. 155 The problem can almost always be managed effectively in a personal and informal manner. On occasion, close colleagues of an afflicted judge suggest that he retire. If necessary, other judges, attorneys, and even family members may approach the ailing jurist. Almost invariably he will acquiesce. At least four Supreme Court justices-Grier, Field, McKenna, 1 5 6 and the great Holmes-retired at the suggestion of their brothers. There is no record that any has ever refused. Field, reminded in his senescence of his own part in securing the retirement of Grier, said he had never done "a dirtier day's work,"' 157 and Hughes shed tears as he left the still-gallant Holmes. 158 Distasteful it is, but highly effective. Few judges would long withstand the united importunings of their peers. Even if the judge is slow to accept the suggestion of his brethren, this method is sure to accomplish his ouster faster than a formal procedure.
5 9 Peer pressure is a potent tool. It should not be underestimated because it is neither exposed to public view nor enshrined in law. can recall very few occasions on which it became necessary for us to approach a disabled colleague. Not one of these involved a judge thought to be senile. In these few instances, after the judge was advised that his disability hampered his effectiveness, he promptly restored himself to sound condition. A formal disciplinary proceeding would not only have been cruel; it would have been less effective than a more personal approach. Sometimes, of course, an informal approach "takes a great deal of effort and quite a long time," but it usually succeeds. 
IV. Judge Against Judge: The Trojan Horse
It is fallacious, then, to claim that there is no adequate method of dealing with the disabled or incompetent judge, and it is therefore all the more difficult to understand the recent outbreak of anxiety over removing judges. It is certainly not attributable to any groundswell of federal judicial misbehavior. On the contrary, it is less of a problem than ever. The case of the late Judge Willis Ritter, so often cited, is not, as some have suggested, an egregious example of a common phenomenon. It is simply an aberration.""'
Recognition of the constitutional infirmities that would attend any procedure dissolving the lines between the branches of government has dissuaded Congress from attempting to design a legislative removal procedure simpler than the extraordinary one of impeachment. But the proponents of facile removal believe that at last they have found the solution to their frustrations. They have embraced the notion that all constitutional impediments might be avoided by establishing the disciplinary power within the judiciary itself. This has been the conception behind the series of judicial tenure bills introduced over the last decade-including the one recently passed by the Senate. 162 I have argued that the scheme as a whole is unconstitutional, since judges created under Article III may only be removed by impeachment, and that it is unnecessary to create formal mechanisms to remove disabled judges with greater ease, since the informal pressure of a judge's peers is both more humane and more efficient. An additional harmful aspect of the scheme remains to be considered: the fact that it would disrupt the delicate balance of collegiality and individualism that is so necessary to the work of the federal bench. Indeed, the Senate bill would tend in large measure to obstruct the very goals it was designed to attain.
Collegiality and individualism, it must be understood, are complementary, not conflicting qualities. If the judicial fraternity is tightly knit, its members will find suitable scope for a personal approach to their task, in much the same way that scholars draw both inspiration and confidence from the sustaining atmosphere of a healthy academic environment. The judicial community could not long maintain respect if it were merely a collection of fungible judges; nor could judicial 161 individualism long be tolerated if it were not rooted in a firm communal base.
A. Judicial Community
The effectiveness of informal peer pressure in ridding the judiciary of disabled members is based substantially on the prevalence within the judiciary of an atmosphere of good faith and collegiality. This sense of judicial community, itself so vital to the proper functioning of our courts, would be gravely endangered if judges were compelled to accept the formal power to discipline their colleagues and thus bypass impeachment.
Judicial community is formed in the main in the conference room, and it is important that it be so. Judges remain acutely aware that too much dissension creates gnawing uncertainty in the law. Apart from the interests of legal uniformity and coherence, judges usually realize that continual dissent and refusal to accept settled doctrine undercut the weight their views carry with their brethren, the bar, and the public. In sum, judges must be willing to engage in a dialogue with their colleagues. Whether they employ legal argument, hard-nosed negotiation and compromise, or a combination of these techniques, that dialogue will not be productive in the absence of personal respect and confidence.
Sometimes, of course, ideological disagreements combine with personal incompatibilities to disrupt the working relationship. These rifts are unfortunate but tolerable. The other judges muffle the flames, and the consequences are rarely more severe than a few heated dissents and a mild increase in the number of cases heard en banc. But add a judicial mechanism for investigating judges and the problem would be magnified. A judge might see across the table not merely a working partner but a potential adversary. The dialogue would continue, of course. In most cases no change would be detectable. But there would be an inevitable loss of frankness if each participant feared that candor might one day build a case against him.
The sense of judicial community spreads beyond the conference rooms of our appellate courts. Judges at every level of the system interact frequently and in many ways. In every circuit, for example, district judges sit by designation on the Court of Appeals, 163 and circuit judges may try cases.' 6 4 Judges of both courts often have chambers in the same building. In addition, they deal with one another on a multitude of matters, such as the formulation and evaluation of Speedy Trial Plans, 165 necessary for the expeditious administration of justice. But we are not satisfied with the contacts that are required by statute. We make certain that there are numerous opportunities, such as our Circuit Conferences, for informal association and discussion. This contact is cherished, for it fosters the cross-pollination of ideas that is the genius of coherent growth in the law. Nearly all federal judges, I am sure, would be wary of driving the wedge of judicial discipline into this creative community.
The effect would be minimal, claim the proponents of disciplinary schemes, because a bureaucratic filter can obviate the necessity of judges hearing all but the most substantial of charges. It seems unwise to allow bureaucrats, whether lawyers or not, to determine, even in part, the fate of judges. 166 The sheer magnitude of the disciplinary engine, moreover, would be a major nuisance. Judges frequently receive hostile or threatening correspondence from disappointed litigants. Creation of a new disciplinary scheme would transform a minor annoyance into a constant threat of official action. At the very least, it would require time-consuming responses by the judge. Even if the judge were not eventually condemned, the mere invocation of the statutory provisions might taint him with a devastating stigma. The vestments of authority might remain but the aura of respect and confidence so essential to the judicial function would be forever dissipated. It is not at all surprising that three quarters of all federal judges responding to a recent questionnaire expressed "extreme concern" about the intrusion of this Trojan Horse. 16 7 And it was only natural that the United States Judicial Conference, in its latest pronouncement on September 22, 1978, expressed not only its concern over the constitutionality of, but also its flat opposition to, any-attempts to short-circuit impeachment by delegating the removal power.
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B. Individualism on the Bench
But, of course, the primary reason for opposing the idea of judicially enforced discipline is not that it would be bothersome, nor that it 167. 124 CONc. REC. S14,758 (daily ed. Sept. 7, 1978) (Sen. Baylh). 168. The resolution expressed the Conference's "disapproval of any legislative provision which purports to delegate to any other tribunal or entity the constitutional power of Congress to remove a federal judge from office." Vol. 88: 681, 1979 would tear at the vital sense of judicial community, nor even that it is totally unnecessary to ensure proper judicial behavior. The fundamental flaw in judicially enforced discipline is that it would vitiate the independence of the judiciary. This is not understood by the proponents of such projects. Thus, in its report on the currently pending bill, the Senate Judiciary Committee declared: "Judicial independence, a principle which is a precondition to an effective system of justice, [has] historically referred, not to the independence of judges from one another, but rather to the independence of the judiciary as an institution from other branches of government."' 1 69
The Committee based this assertion on the theory propounded by Raoul Berger that the common law writ of scire facias allowed one judge to remove another on breach of good behavior. I have already explained why I find this theory totally unconvincing. 170 Berger's historical misconceptions are less significant, however, than the Judiciary Committee's grievous conceptual error. The separation of powers is not the exclusive cause and guarantee of judicial independence. Of course, it is vital to protect the entire third branch from the others. What may be less apparent, but is no less true, is that it is equally essential to protect the independence of the individual judge, even from incursions by other judges. The heart of judicial independence, it must be understood, is judicial individualism. The judiciary, after all, is not a disembodied abstraction. It is composed of individual men and women who work primarily on their own. This is true of trial courts, and it is no less true on the appellate level. The Supreme Court, Justice Powell commented, "is perhaps one of the last citadels of jealously preserved individualism.... [F] or the most part .... we function as nine small, independent law firms."' 171 The mental processes of the judges, then, are those of individuals and not of cogs in a vast machine.
Perhaps that is why those Presidents who expect their appointees to hew to the party line have so often been surprised to learn that judges are independent-minded men. Justice Clark's vote in the Steel Seizure Case' 72 was just one of many that displeased Truman and prompted him unfairly to call the appointment the worst mistake he ever made. Eisenhower. 7 4 Theodore Roosevelt was even more pungent than his successors. " 'I could carve out of a banana a judge with more backbone than that,' " he exclaimed after the dissent in the Northern Securities Case' 7 5 of his first Supreme Court appointee, Oliver Wendell Holmes, Jr.
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No matter how strong an individual judge's spine, the threat of punishment-the greatest peril to judicial independence-would project as dark a shadow whether cast by political strangers or by judicial colleagues. A federal judge, wrote Justice Douglas, must be "inde- 
7
Not only are personal standards an element in the mixture, but finding the proper proportion of all the ingredients is itself a matter of personal judgment.
That personal element-that individual sense of justice-is not only inextinguishable, but essential for the orderly development of the law. For the law to progress it must occasionally adopt views that were previously in disfavor, and the intellectual foundations are often laid by the opinions of dissenting judges. A dissent, said Hughes, "is an appeal to the brooding spirit of the law, to the intelligence of a future day."' 79 The First Amendment dissents are particularly significant. Individualism in expression and in judicial decisionmaking are important for the same reason. Holmes stated it well when he declared in A brains v. United States 8 4 that "time has upset many fighting faiths."' 85 The wisdom of today may not be that of tomorrow. Recently, in Herbert v. Lando, s0 I wrote that "the lifeblood of the editorial process is human judgment. The journalist must constantly probe and investigate; he must formulate his views and, at every step, question his conclusions, tentative or otherwise."' 8 7 Those words are as true of judges as they are of journalists. We should not tamper with the working processes of either.
Judicial independence, like free expression, is most crucial and most vulnerable in periods of intolerance, when the only hope of protection lies in clear rules setting forth the bright lines that cannot be traversed. The press and the judiciary are two very different institutions, but they share one significant characteristic: both contribute to our democracy not because they are responsible to any branch of government, but precisely because, except in the most extreme cases, they are not politically accountable at all and so are able to check the irresponsibility of those in power. Even in the most robust of health, the judiciary lives vulnerably. It must have "breathing space."' ss We must shelter it against the dangers of a fatal chill.' 8 9
Conclusion
Our judicial system can better survive the much discussed but rarely existent senile or inebriate judge than it can withstand the loss of judicial independence that would ensue if removal of judges could be effected by a procedure too facile or a standard too malleable.
Independence, I have argued, has always been crucial for judges to perform their function properly. It is more important as that function has expanded while retaining its fundamentally judicial character. The only way to protect judicial independence is to provide judges secure tenure. This the draftsmen of the Constitution did, allowing removal only for the most serious causes and by the strictest procedures. Their design has operated with great success and is supplemented by potent, yet informal and generally invisible restraints against aberrant behavior. Disciplinary schemes pitting judge against judge are not only unnecessary and of dubious constitutionality, but they would also disrupt the sense of community so essential to the functioning of the courts and would weaken the quality of judicial individualism that has been responsible for the bench's most creative advances and its noblest defenses of liberty.
Even in the post-Watergate age, I can think of no better words than those used by John Rutledge, Jr. in 1802 on the floor of the House of Representatives to describe the "shield" of the judiciary:
As long as this buckler remains to the people, they cannot be liable to much or permanent oppression. The Government may be administered with indiscretion and with violence; offices may be bestowed exclusively upon those who have no other merit than that of carrying votes at elections; the commerce of our country may be depressed by nonsensical theories, and public credit may suffer from bad intentions; but, so long as we may have an independent Judiciary, the great interests of the people will be safe.... Leave to the people an independent Judiciary, and they will prove that man is capable of governing himself; they will be saved from what has been the fate of all other Republics, and they will disprove the position that Governments of a Republican form cannot endure.2 90
